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made at the trial. 41 At the present time, probably no branch of the 
law is more involved, illogical, or senseless, and more lacking in that 
much to be desired attribute — certainty. 

CAN AN UNRECOGNIZED GOVERNMENT SUE? 

The awkward result reached by the Appellate Division of the Supreme 
Court of New York in the case of Russian Socialist Federated Soviet 
Republic v. Cibrario (1921) 191 N. Y. Supp. 543, denying the plaintiff 
the privilege to sue for an accounting a defendant alleged to have 
defrauded the plaintiff of moneys entrusted to him, on the ground that 
the plaintiff government had not been recognized by the United States, 
calls for an examination of the principles on which the case was decided. 
The refusal of the court to extend the protection of the law to the funds 
of the plaintiff appears the more startling in the light of the fact in the 
record that the funds were brought to this country through the instru- 
mentality of the United States Government. It appears that in 1918 
the Soviet Government, through its Cinematographic Committee of the 
Commisariat of Public Instruction paid over to the United States Com- 
mercial Attache in Petrograd one million dollars, to be deposited in the 
National City Bank of New York, to be drawn against by the defendant 
under an agreement between the plaintiff government and the defen- 
dant, of which our Government was cognizant, to supply the Soviet 
Government with films for educational purposes. It was alleged that 
the defendant had misappropriated a portion of the funds in question, 
and the Government thereupon brought an action for an accounting. 
This action, in the form of an appeal by the defendant from an order 
appointing a receiver, the court dismissed because the plaintiff govern- 
ment had not been recognized by the United States Government, thus 
denying all redress and in effect proclaiming the doctrine that the 
numerous unrecognized governments whose representatives in Wash- 
ington now seek the recognition of the United States are without judi- 
cial protection for their funds or other property brought here. 

The court proceeded on the theory that the power to sue depended on 
recognition, for without recognition, it is argued, the court could not 
know that the plaintiff was a government. This is believed to be erro- 
neous in principle. While recognition is perhaps the best means of 
evidencing the existence of a government, it does not create the govern- 
ment nor is it the only means of evidence. Chief Justice Best in the 
important case of Yrisarri v. Clement 1 expressly accepted other evi- 
dence, such as public notoriety, to prove the existence of an unrecog- 
nized State. It need hardly be said that a State or Government may 

private and confidential, which has been made to him while attending a patient in 
his professional character." 20 Hals. Laws Eng. 337. 

** If special disclosures have been made to the particular witness that are not 
already in evidence, there may be some slight reason for excluding them. 

1 (1826, C. P.) 11 Moo. C. P. 308. At p. 314 he said: "The existence of unac- 
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exist independently of recognition. It is then called de facto. The 
principal difference between a general de facto and a de jure Govern- 
ment is that the latter's existence is a matter of record by reason of its 
recognition — though recognition expressly as a de facto government is 
also possible — whereas the existence of the former must be proved by 
other evidence. 

There are innumerable cases in the American and English courts 
according full validity to the acts of foreign de facto governments not 
recognized by the political departments of the United States or British 
Government. For example, the title derived through the requisitioning 
of property by the military forces or civil authorities of a de facto 
government is protected in the courts; 2 acts committed by its officers 
are regarded as Acts of State and protect the officer from personal 
liability; 3 it may, even though only a local and temporary and not a 
general de facto government, collect taxes and customs duties and 
thereby discharge a taxpayer from the duty of paying them again to a 
succeeding de jure government ; 4 it may validly dispose of the fruits of 
the public domain, 5 and if a general de facto government, of the public 
domain itself. In practically every respect, and certainly as an owner 
of property and a contractor, it is regarded on the same legal, though 
not necessarily diplomatic, footing as a de jure government. It is of 
course held to the duties of such a government, and assumes and trans- 
mits all State obligations. It will hardly be doubted, for example, that 
Mexico will be held responsible for any unlawful acts of the unrecog- 
nized Huerta government.* 

knowledged states must be proved by evidence that they are associations formed 
for mutual defence, acknowledging no authority dehors their own government, 
observing the rules of justice towards the subjects of other states, living generally 
under their own laws, and maintaining their independence by their own force." 
See also (1922) 38 L. Quart. Rev. 9; Underhill v. Hernandez (1895, C. C. A. 
2d) 65 Fed. 577. On the recognition of de facto governments, see Thomas Baty, 
So Called "De Facto" Recognition, supra at p. 469. 

'O'Neill v. Central Leather Co. (1915) 87 N. J. L. 552, 94 Atl. 789; Oetjen v. 
Central Leather Co. (1918) 246 U. S. 301, 38 Sup. Ct. 309; Ricaud v. American 
Metal Co. (1918) 246 U. S. 304, 38 Sup. Ct. 312. The subsequent recognition of 
the Carranza Government was really immaterial. See Comments (1918) 27 
Yale Law Journal, 812. See also Republic of Peru v. Dreyfus Bros. & Co. 
(1886) L. R. 38 Ch. Div. 348. See also the recent case of Luther v. Sagor [1921, 
C. A.] 3 K. B. 532; Comments (1921) 31 Yale Law Journal, 82. 

'Underhill v. Hernandez (1895, C. C. A. 2d) 65 Fed. 577, affirmed (1897) 168 
U. S. 250, 18 Sup. Ct. 83; Ford v. Surget (1878) 07 U. S. 594; Freeland v. 
Williams (1889) 131 U. S. 405, 9 Sup. Ct. 763. See also F. Larnaude, Les 
Gouvernements de Fait (1921) 28 Rev. Gen. de Dr. Int. Pub. 457, 471, et seq. 

'United States v. Rice (1819, U. S.) 4 Wheat. 246; Mazatlan and Blue fields 
Cases, 1 Moore, Digest of International Law (1906) 49, et seq.; MacLeod v. 
United States (1913) 229 U. S. 416, 429, 33 Sup. Ct. 955, 959. 

'"Georgiana" and "Lizzie Thompson" (U. S.) v. Peru, Moore, International 
Arbitrations (1898) 1595, 4785. 

"See Borchard, International Pecuniary Claims against Mexico (1917) 26 Yale 
Law Journal, 339. 



536 YALE LAW JOURNAL 

Yet it is undoubtedly true that recognition by the political department 
of the Government is in many cases vital to establish the capacity of a 
plaintiff government to sue in the courts. The important question to 
determine is the character of the suit and the issue involved. When 
either of these is political in its nature, the court properly turns to the 
executive for guidance as to the political status of the plaintiff govern- 
ment. 7 Thus the political status of given territory must be determined 
by the political department of the Government; 8 as also the indepen- 
dence of a revolting colony or portion of a Government at peace with 
the United States, 9 whether arising under the neutrality laws 10 or the 
statutes against piracy. 11 Particularly is this true where the new politi- 
cal entity, whether new State or merely new Government, claims as the 
legal owner State property formerly controlled by its predecessor or 
opponent faction. Here the court must be particularly careful not to 
differ with the executive in recognizing the political authority of a given 
government to represent the State. 12 But where the plaintiff de facto 
government does not claim as the legal successor of a prior government 
or as the legitimate government between two opposing factions, but as 
the legal owner of property in its own right, it would seem that political 
recognition is immaterial. If it can prove its existence as a de facto 
government and a property owner and its title to the property claimed, 
there seems to be no valid reason why it should not receive the aid of 
the courts in the protection of its property. The statements frequently 
found in the reports to the effect that a foreign government recognized 
by the United States may sue in our courts 13 by no means establish the 
proposition that a government not so recognized may not under any 

' Sq, also, where the government is a defendant, recognition will by the rule of 
comity serve to give immunity from the jurisdiction. See Arnold D. McNair, 
Judicial Recognition of States and Governments, British Year Book of Interna- 
tional Law (1921-22) 57 et seq. 

"Jones v. United States (1800) 137 U. S. 202, 11 Sup. Ct. 80; Williams v. 
Suffolk Insurance Co. (1839, U. S.) 13 Pet. 415. 

* United States v. Palmer (1818, U. S.) 3 Wheat. 610. But see the illuminating 
opinion of Johnson, Circuit Judge, in Consul of Spain v. The Conception (1819, 
C. C. D. S. C.) Fed. Cas. No. 3137, 6 Fed. Cas. 359. 

"The Hornet (1870, D. D. N. C.) Case No. 6705, 12 Fed. Cas. 529; U. S. v. 
Trumbull (1891, S. D. Calif.) 48 Fed. 99, 104; Kennett v. Chambers (1852, U. S.) 
14 How. 38. 

11 The Ambrose Light (1885, S. D. N. Y.) 25 Fed. 408. 

"Republic of Mexico v. Arrangois (1855, N. Y.) 11 How. Pr. 1; Rose v. 
Himely (1808, U. S.) 4 Cranch, 241. This rule entirely justifies the decision in 
City of Berne v. Bank of England (1804, Ch.) 9 Ves. 347, and the decision of 
Judge Manton in Russian Socialist Federated Soviet Republic v. The Steamers 
Penza and Tobolsk (1921, U. S. D. C. E. D. N. Y.) N. Y. L. Jour., Oct. 4, 1921, 
though the reasoning of the latter case does not seem entirely satisfactory. 

"Republic of Honduras v. Soto (1889) 112 N. Y. 310, 19 N. E. 84s; Republic 
of Mexico v. Arrangois (1856, N. Y. Sup. Ct.) 5 Duer, 634, 637; State of Yucatan 
v. Argumendo (1915, N. Y. Sup. Ct.) 92 Misc. 547, 157 N. Y. Supp. 219. 
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circumstances sue, a doctrine to which Judge Manton in the Steamers 
Penza and Tobolsk case 1 * and the Appellate Division in the instant case 
appear to give unqualified support. If there was any political issue 
involved in the present case it was whether the court could admit the 
plaintiff as the de facto Government of Russia when the political depart- 
ment of this Government was still recognizing an Ambassador in Wash- 
ington who represents a government which for over four years has 
been nothing but a historical memory. Even this issue, it is believed, 
was immaterial to the plaintiff's privilege to sue in this case. 

E. M. B. 

RECOVERING TAXES FROM A COMMISSIONER'S SUCCESSOR 

What seems obvious justice is at times made strangely impossible by a 
rigid construction of supposedly controlling legislation. An interesting 
example may be found in the recent case of Smietanka v. Indiana Steel 
Co. (1921) 42 Sup. Ct. 1. The plaintiff sued to recover an internal 
revenue tax which he paid under duress to X, a tax collector. The 
defendant was X's successor. Acting under a statute, 1 the District Court 
certified that there was probable cause that X had acted under the direc- 
tion of the Commissioner of Internal Revenue, and that the amounts 
recovered should therefore be paid from the Treasury. The Supreme 
Court held, however, (two judges dissenting) that the action was 
personal and did not lie against the successor in office. 

Prior to the passage of later statutes, a tax collector was personally 
liable for taxes collected through mistake or duress, if due protest was 
made at the time of collection and notice given of an intention to sue. 
Such liability was unquestioned where the money still remained in the 
hands of the collector, but there was some conflict where the money had 
been paid into the Treasury. 2 The first step toward relieving collectors 
of this personal liability was the passage of statutes requiring collectors 
to pay the taxes collected into the Treasury and providing that on the 
death of the collector all lists were to be transferred to his successor. 3 
It being the duty of the collector to collect the tax and pay it into the 
Treasury, his acts, it seems, are clearly acts pertaining to his official 
duties and any responsibility for those acts results from the office. The 
collector, being a mere agency for collection under orders from superiors 

14 Supra note 12. 

1 Act of March 3, 1863 (12 Stat, at L. 741). 

'That there was liability in any event: Elliott v. Swartwout (1836, U. S.) 10 
Pet. 137; see Arnson v. Murphy (1883) 109 U. S. 238, 3 Sup. Ct. 184. That 
there is conflict where the money has been paid into the Treasury: Lindsey v. Allen 
(1897) 19 R- I- 721, 36 Atl. 840; Brown v. Pont char train Land Co. (1897) 49 La. 
Ann. 1779, 23 So. 292; Scottish Union & N. Ins. Co. v. Herriott (1899) 109 Iowa, 
606, 80 N. W. 665. 

3 Act of June 30, 1864 (13 Stat, at L. 229) ; Act of June 30, 1864 (13 Stat, at 
L. 238, 239) ; Cary v. Curtis (1842, U. S.) 3 How. 236. 



